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LEASE

THIS LEASE, made and entered into in triplicate this

day of , 19and between THE CITY

OF SAN DIEGO, a municipal corporation, acting by and through

the Harbor Commission of said City, hereinafter called the

"Lessor," and CARL M. EICHENLAUB, JR., doing business under

the name and style of Eichenlaub Yacht and Marine Service,

hereinafter called the "Lessee," ?/ITi'ISSSSTH:

That the Lessor, for the considerations hereinafter set

forth, hereby leases to the Lessee for the term and upon the

conditions hereinafter set forth, a portion of those certain

lands bordering and extending into the Bay of San Diego and

being a portion of those lands conveyed to the City of San

Diego by the State of California under the provisions of that

certain Act of the Legislature of the State of California

entitled, "An Act conveying certain tidelands and lands lying

under inland navigable waters situate in the Bay of San Diego

to the City of San Diego in furtherance of navigation and

commerce and the fisheries, and providing for the government,

management and control thereof," approved on the first day of

May, 1911, and as subsequently amended, which said lands are

more particularly described as follows, to-wit:

PARCEL NO. 1

Beginning at the intersection of a line parallel
to and distant 30 feet northeasterly from the south
easterly prolongation of the northeasterly line of
Byron Street in The City of San Diego v/ith the Mean
High Tide Line of the Bay of San Diego, as said Mean
High Tide Line was established by that certain
Superior Court action numbered 35473; thence south
54® 15' 30" east along said parallel line a distance
of 414.02 feet to the true point or place of beginning;
thence at right angles north 35® 44' 30" east a dis
tance of 120.00 feet; thence south 54® 15' 30" east
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a distance of 95,00 feet; thence south 35° 44' 30"
west a distance of 112,86 feet; thence south 32° 45'
35" west a distance of 10,47 feet to said parallel
line; thence north 54° 15' 30" west along said
parallel line a distance of 87,34 feet to the true
point or place of beginning; containing 11,373 square
feet of tideland area.

PARCEL NO. 2

Beginning at the most northerly corner of the
hereinabove-described Parcel No, 1, said corner also
being the true point or place of beginning of Parcel
No, 2; thence north 35° 44' 30" east a distance of
200,00 feet; thence south 54° 15' 30" east a distance
of 75,00 feet; thence south 35° 44' 30" west a dis
tance of 200.00 feet to the most easterly corner of
said Parcel No. 1; thence north 54° 15' 30" west
along said Parcel No. 1 a distance of 75,00 feet to
the true point or place of beginning of Parcel No,
2; containing 15,000 square feet of water-covered
area,

The above-described premises are those more
particularly delineated on Drawing No, 562-B, dated
22 March 1958, attached hereto, marked Exhibit "A",
and by this reference made a part hereof.

TO HAVE AND TO HOLD said leased premises for the term of

this lease and upon the conditions as follows:

First. The term of this lease shall be for five (5)

years, commencing on the 1st day of December, 1958, and ending

on the 30th day of November, 1963, unless sooner terminated

as herein provided.

Second. As and for the rental and for and in consideration

of the leasing aforesaid. Lessee agrees to pay to Lessor the

following sums:

(1) For the first two and one-half (2-1/2) years
of this lease, a sum per month calculated and
determined on the basis of Five Cents (5^:)
per square foot per year for Parcel No, 1, and
the sura of Twenty-Five Dollars ($25.00) per
month for Parcel No, 2, both of which rental
sums shall be payable in advance on or before
the tenth day of each month.

(2) For the second two and one-half (2-1/2) years
of this lease, a sura to be agreed upon.at or
before the expiration of the first two and
one-half (2-1/2) year period of said lease by
the Harbor Commission and said Lessee.
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In the event that an agreement cannot be reached
at any of the times hereinabove mentioned, then the
matter shall be determined by submission to a board of
arbiters consisting of three members; one arbiter
shall be selected by the Harbor Commission and one by
the Lessee, and the two arbiters so selected shall
select a third* The decision of such board shall be
final and both the Lessor and the Lessee shall be bound
thereby.

It is mutually agreed that a substantial portion of the

consideration for the granting of this lease is the active use

of the premises by the Lessee for the purposes herein described

in that such active use provides additional employment, taxes,

and benefits to the general economy of San Diego,

Third. The Lessee agrees that the leased premises shall be

used only and exclusively for conducting as its principal busi

ness the sale, construction, maintenance, repair and painting of

boats not exceeding sixty-five (65) feet in length and for the

sale and installation of marine engines, supplies, equipment,

machinery and accessories on said boats and foi* no other purposes

whatsoever without the consent of the Harbor Commission, evidenced

by resolution, first had and obtained. Parcel No. 2 of the leased

premises may be used for the rental of slips to vessels not

exceeding sixty-five (65) feet in length. The use of the leased

premises for all other purposes, including the operation of a

ship chandlery, is expressly forbidden.

Fourth. Lessee expressly covenants and agrees that it

will within one hundred and eighty (ISO) days after the effective

date of this lease have constructed to substantial completion

an addition to its workshop of approximately 100 square feet

and will install a Cyclone dust collector and will have com

pleted a substantial general clean-up of the leased premises

and the improvements thereon, including but not limited to

replacement of broken windows, painting of steel building and
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replacement of the existing grape stake fence along the front

of the leased premises with a concrete block fence.

Lessee further agrees within said one hundred and eighty

(ISO) day period to either pave or plant ground cover at its

own cost and expense over the entire land area of the leased

premises not covered by buildings or landscaping.

It is mutually agreed that the Lessee may, at its own

expense, make any alterations or changes in the leased pre

mises or cause to be built, made or installed thereon any

buildings, structures, machines, appliances, utilities, signs

or other improvements necessary or desirable for its use of

said premises, and may alter and repair any such buildings,

structures, machines, appliances, utilities, signs and other

improvements; provided, however, that such alterations and

changes shall not be made and such buildings, structures,

machines, appliances, utilities, signs and other improvements

shall not be built or installed, and major repairs thereto

shall not be made except in accordance with plans and speci

fications previously submitted to the Port Director of Lessor

and approved in writing by him.

Fifth. Lessee agrees that it will at all times save

Lessor free and harmless and indemnify it against all claims

for labor or materials in connection with improvements,

repairs or alterations on the leased premises, and the costs

of defending against such claims, including reasonable

attorney's fees.

In the event that a lien is recorded under Chapter II of

Title 4 of Part 3 of the California Code of Civil Procedure

against the leased premises and the lienholder attempts to

perfect such lien by a lawsuit and the Lessee has failed to
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comply with the requirements of this paragraph, this lease

shall automatically terminate five (5) days after service of

sununons in such lawsuit upon the Lessor; provided, however,

that the Port Directoi* shall have the right to continue this

lease in full force and effect by notifying the Lessee in

writing of his election so to do.

Sixth. It is mutually agreed that the Lessee shall keep

and maintain the leased premises and all improvements of any

kind which may be erected, installed or made thereon by the

Lessee in good and substantial repair and condition, including

the painting thereof, and shall make all necessary repairs and

alterations thereto, and that the Lessor shall not be required

at any time to make any improvements or repaix-s v/hatsoever on

or for the benefit of the leased premises. Lessee further

agrees to provide proper containers for trash and garbage and

to keep the demised premises free and clear of rubbish, debris

and litter at all times. The Lessor shall at all times during

ordinary business hours have the right to enter upon and inspect

said premises.

Seventh, It is mutually agreed that any installations

or improvements placed on the leased premises shall, at the

expiration of this lease or the sooner termination thereof,

except as provided in Paragraph Fifteenth, become the

property of the Lessor; provided, however. Lessee agrees to

remove any such installations or improvements within thirty

(30) days after the expiration of this lease or sooner termi

nation thereof, should Lessor request Lessee to do so in

writing, and should Lessee fail to do so. Lessor shall have

the right to sell, remove or demolish the same and Lessee

agrees to pay Lessor any expense incurred therewith. It is
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further agreed that on the expiration of this lease, provided

Lessee is not in default hereunder, Lessee shall have the

right to remove all machines, appliances, and trade fixtures

placed on the leased premises by Lessee and peculiar to the

conduct of Lessee's business; provided, however. Lessee agrees

to repair any and all damage occasioned by the removal thereof;

and if any such machines, appliances or trade fixtui-es are

not removed within thirty (30) days after the expiration of

this lease, the same may be considered as abandoned and shall

thereupon become the property of Lessor; except that the Lessor

shall have the right to sell, remove or demolish the same

and Lessee agrees to pay Lessor any expense incurred therev/ith.

Eighth. Lessee hereby agrees that upon the

expiration of this lease or the sooner termination as herein

provided, it will remove from the premises v/ithin thirty

(30) days all ships, vessels, barges, hulls, debris, surplus

and salvage materials both on the land area and the water

area forming a part of or adjacent to the premises hereinabove

described, so as to leave the same in as good a condition as

when first occupied by the Lessee; provided, however, that if

any of said ships, vessels, barges, hulls, debris, surplus or

salvage materials shall not be so removed within thirty (30)

days by Lessee, the Lessor may remove and/or sell and/or

destroy the same at the expense of the Lessee and the Lessee

hereby agrees to pay to the Lessor the reasonable cost of any

such removal, sale or destruction; or at the option of the

Lessor, the title to said ships, vessels, barges, hulls,

debris, surplus or salvage materials not removed shall become

the property of the Lessor and title therein shall rest in

the Lessor.
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Ninth. Lessee agrees not to assign or transfer the

whole or any part of this lease or any interest therein, nor

to sublease the whole or any part of the leased premises,

nor to permit the occupancy of any part thereof by any other

person, without the consent of the Harbor Comniission, evidenced

by resolution, first had and obtained. Lessee further agrees

that no assignment, voluntary or involuntary, in whole or in

part of this lease or any interest therein, and no sublease of

the whole or any part of the leased premises and no permission

to any person to occupy the whole or any part of the leased

premises, shall be valid or effective without the consent of

the Harbor Commission, first had and obtained; provided,

hov/ever, that nothing herein contained shall be construed to

prevent the occupancy of said premises by any employee, agent,

licensee or invitee of Lessee,

Tenth, Lessee agrees to pay before delinquency all

taxes and assessments assessed or levied upon the Lessee or

the leased premises by reason of any machines, appliances or

other improvements of any nature whatsoever erected, installed

or maintained by Lessee or by reason of the business or other

activities of Lessee upon or in connection with the said pre

mises, and to pay any fees imposed by law for licenses or

permits for any business or activities of the Lessee upon the

leased premises or under this lease, and to pay before delin

quency any and all charges for utilities at or on the leased

premises *

Eleventh, It is mutually agreed that in the event the

Lessee commences a proceeding under Chaper XI of the j^ederal

Bankruptcy Act, or is adjudicated bankrupt or insolvent or makes

any assignment for the benefit of creditors, or in the event
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of any judicial sale of the Lessee's interest under this lease,

this lease shall at the option of the Lessor immediately termi

nate and all rights of the Lessee hereunder shall immediately

cease and terminate.

Twelfth, Lessee agrees that the lessor shall not be nor

be held liable for any damage to the goods, properties or

effects of the Lessee or any of the Lessee's representatives,

agents, employees, guests, licensees, invitees, or of any other

person whatsoever, nor for personal injuries to or deaths of

them caused by or resulting from any act or omission of any

person on the premises or from any defect in any part thereof•

Lessee further agrees to indemnify and save free and harmless

the Lessor and its authorized agents, officers and employees

against any of the foregoing liabilities and any costs and

expenses incurred by the Lessor on account of any claim or

claims therefor.

Thirteenth, Lessee agrees to take out public liability

insurance with an insurance carrier satisfactory to Lessor to

protect against loss from liability imposed by law for damages

on account of bodily injury, including death resulting there

from, suffered or alleged to be suffered by any person or

persons whatsoever resulting directly or indirectly froiu any

act or activities of the Lessee or any person acting for it

or under its control or direction, or any person authorized by

it to use the leased premises, and also to protect against

loss from liability imposed by law for damages to any property

of any person caused directly or indirectly by or from the acts

or activities of the Lessee or any person acting for it or

under its control or direction, or any person authorized by it

to use the leased premises.
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Such public liability and property damage insurance shall

be maintained in full force and effect during the entire term

of this lease in amounts of not less than $100,000 for one

person injured in one accident, and not less than $200,000 for

more than one person injured in one accident, and in the amount

of not less than $50,000 with respect to any property damage

aforesaid. The policy shall carry an endorsement which agrees

to accept the hold harmless provisions set forth above.

Certificates of such insurance shall be filed with the

Lessor and shall be satisfactory in form to the Lessor. Said

policies shall have a non-cancellation-without-notice clause

and shall provide that copies of all cancellation notices

shall be sent to Lessor.

In case of failure of Lessee to procure and/or renew

such insurance. Lessor may in its discretion procure and/or

renew such insurance and pay any and all premiums in connection

therewith and all moneys so paid by Lessor shall be repaid by

Lessee to Lessor upon demand.

Provisions of this paragraph as to maintenance of insur

ance shall not be construed as limiting in any v/ay the extent

to which the Lessee may be held responsible for the payment of

damages to persons or property resulting from its activities

or the activities of any person or persons for which it is

otherwise responsible.

Fourteenth. Lessee expressly agrees that this lease and

a,ix rights given hereunder shall be subject to all easements

and rights-of-way now existing or heretofore granted or reserved

by the Lessor in, to or over the leased premises for any purpose

whatsoever.

Fifteenth. If at any time during the term of this
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lease or any extension thereof, the tenancy hereunder shall

interfere with the use of any of the tidelands of San Diego

Bay, or in any manner become inconsistent with the trust under

which the said tidelands are held from the State of California,

the lessor shall have the right to terminate this lease upon

one (1) year's notice and the payment to the Lessee of

reasonable compensation, which shall be based upon and limited

to compensation for the actual value at the time of termination

of this lease of such improvements constructed upon the demised

premises by the Lessee as are authorized or permitted under

the terms of this lease, but shall not be held to include or

req,uire compensation to be paid in any amount to the Lessee

for any damage to or interference with or the loss of business

or franchise occasioned by any such termination. In the event

an agreement cannot be reached as to the amount oi compensation

for actual value at the time of termination, the matter shall

be submitted to a board of arbiters as described in paragraph

Second hereinbefore set forth.

Sixteenth. If the whole or a substantial part of the

premises hereby leased shall be taken by any paramount public

authority under the power of eminent domain, then the term of

this lease shall cease as to the part so taken, from the day

the possession of that part shall be required for any public

purpose, and the rent shall be paid up to that day, and from

that day the Lessee shall have the right either to cancel this

lease and declare the same null and void or to continue in the

possession of the remainder of the same under the terras herein

provided, except that the rent shall be reduced in proportion

to the amount of the premises taken. All damages awarded for

such taking shall belong to and be the property of the Lessor
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Whether such damages shall be awarded as compensation for

diminution in value to the leasehold or to the fee of the pre

mises herein leased; provided, however, that the Lessor shall

not be entitled to any portion of the award made to the Lessee

for loss of business, or to any award made for the taking of

any installations or improvements on the leased premises belong

ing to Lessee as provided in paragraph Seventh of this lease#

Seventeenth. It is mutually understood and agreed that

if any default be made in the payment of the rental herein

provided, or in the performance of the covenants, conditions

or agreements hereof, or should the Lessee fail to rulxill in

any manner the uses and purposes for v/hich the said premises

q,xg leased as above stated, and such dexault shall not be

cured within ten (10) days after written notice thereof, the

Lessor shall have the option to immediately terminate this

lease; and that in the event of such termination, the Lessee

shall have no further rights hereunder and the Lessee shall

thereupon forthwith remove from said premises and shall have

no further right or claim thereto, and the said Lessor shall

immediately thereupon without recourse to the courts have the

right to re-enter and take possession of the leased premises.

Eighteenth. Lessee agrees that upon the termination of

this lease by the expiration thereof, or the earlier termi

nation as by the terms of this lease provided, the Lessee will

peaceably yield up and surrender the leased premises and the
whole thereof and allow the Lessor to take peaceable possession

thereof.

Nineteenth. It is mutually agreed that if the Lessee

shall hold over after the expiration of this lease for any

cause, such holding over shall be deemed a tenancy from
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month to month only, at the same rental per month and upon

the same terms, conditions and provisions of this lease,

unless other terras, conditions and provisions be agreed upon

in writing by the Lessor and the Lessee, Such holding over

shall include any time employed by the Lessee to remove

machines, appliances, and other improvements, during the

thirty (30) day period hereinabove mentioned for such removal.

Twentieth, It is mutually agreed that any waiver by

the Lessor of any breach of any one or more of the covenants,

conditions or agreements of this lease shall not be noi- be

construed to be a waiver of any subsequent or other breach

of the same or any other covenant, condition or agreement of

this lease, nor shall any failure on the part of the Lessor

to require or exact full and complete compliance with any

of the covenants, conditions or agreements of this lease be

construed as in any manner changing the terms hereof or to

stop the Lessor from enforcing the full provisions hereof,

nor shall the terms of this lease be changed or altered in

any manner whatsoever other than by written agreement of the

Lessor and the Lessee,

Twenty-First, Lessee agrees that in all activities on or

in connection with the leased premises and in all uses thereof,

including the making of any alterations or changes and the

installation of any machines and other improvements, it will

abide by and conform to all rules and regulations prescribed

by the City Charter of The City of San Diego, any ordinances

of said City, including the Building Code thereof, and any

general rules of the Harbor Commission and the Fire Department

of the said City, and any applicable laws of the State of
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California, as any of the same may now exist or be hereafter

promulgated or amended.

Twenty-Second. It is mutually agreed that any notice or

notices provided for by this lease or by law to be given or

served upon the Lessee may be given or served by certified or

registered letter addressed to the Lessee at the leased pre

mises, deposited in the United States mail, or may be served

personally upon the said Lessee or any person hereaxter

authorized by it in writing to receive such notice; and that

any notice or notices provided by this lease or by lav/ to be

served upon the Lessor may be given or served by certified or

registered letter addressed to the Port Director of the Lessor

at 1365 North Harbor Drive, San Diego 1, California, deposited

in the United States mail, or may be served personally upon

said Port Director or his duly authorized representative, and

that any notice or notices given or served, as provided herein,

shall be effectual and binding for all purposes upon the

parties so served,

Twenty-Third. It is mutually agreed that time is of

the essence of each and all of the terms and provisions of

this lease and that this lease shall inure to the benefit

of and be binding upon the parties hereto and any successors

of the Lessee as fully and to the same extent as though

specifically mentioned in each instance, and that all cove

nants, stipulations and agreements in this lease shall extend

to and bind any assigns and sublessees of the Lessee.

Twenty-Fourth. It is mutually agreed that this lease

upon becoming effective shall supersede and annul any and all
permits, leases or rental agreements heretofore given to or
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made with Lessee as to any portion of the property herein

described, except as to any rental which may have accrued

thereunder.

IN WITNESS Y/HEREOF, the City has executed the foregoing

lease by and through the Harbor Commission of said City, and

the Lessee has caused this lease to be executed the day and

year first hereinabove written.

THE CITY 0F"^j3^1 pIEGO

By C,

he Harbor Coraraiss><5n
of San Diegoof The City of San Diego .

CARL M. EICHSI-ILAUB, JR.

I HEfuEBY APPROVE the form and legality of the foregoing

day of , 19^^,lease this /" day

J. F, DuPAUL, City Attorney

Deputy city Attorney
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